August 31, 2009

Michael C. Farrar, Chair Nicholas Trikouros, Administrative Judge
Atomic Safety and Licensing Board Atomic Safety and Licensing Board

Mail Stop: T-3 F23 Mail Stop: T-3 F23

U.S. Nuclear Regulatory Commission U.S. Nuclear Regulatory Commission
Washington, D.C. 20555 Washington, D.C. 20555

Lawrence G. McDade, Administrative Judge
Atomic Safety and Licensing Board

Mail Stop: T-3 F23

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

In the Matter of
SHAW AREVA MOX SERVICES
Mixed Oxide Fuel Fabrication Facility
Docket No. 70-3098-MLA

Dear Administrative Judges,

For the reasons detailed herein, the NRC staff (“Staff”) finds itself unable produce a technical
review and evaluation of the Applicant’s Safety Evaluation (“SE”) by September 1." The Staff's
technical review of the SE involves issues not practicably segregated from Staff’'s overall review
of the License Application and, as such, the Staff’s technical review cannot reasonably be
completed before the completion of the Safety Evaluation Report (“SER”), which documents
Staff's review of the License Application, without the imposition of substantial delay in Staff’'s
review schedule.

To ensure that there is sufficient buffer capacity in the liquid high alpha waste reception unit to
bring the MOX fuel fabrication facility into a safe configuration in the event that waste transfer is
interrupted, the Applicant identified in its SE what it considers to be a sufficient buffer capacity
as an item relied on for safety (“IROFS”). The buffer capacity is bounded by the Applicant in its
analysis upon the premised availability and function of other IROFSs already identified by the

' The Board’s Order dated March 23, 2009 summarized the Staff's assertion that it would be would able
to “perform a technical review and evaluation of the Applicant’s safety analysis ... with the expectation
that it would take 120 days to complete this review.” Order (Summarizing Prehearing Conference), at 2
(March 23, 2009). On June 4, 2009, Counsel for the Staff notified the Board and the parties that the Staff
would complete its review of the SE with 120 days, that being September 1, 2009.
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Applicant in its License Application. Thus, in order to determine the sufficiency of the buffer
capacity specified by the Applicant, the Staff needs to analyze the bounding IROFSs’ ability to
limit the need for buffer capacity in the event that waste transfer is interrupted. After much
thought, the Staff has determined that there is no practicable way to decouple this review of the
bounding IROFSs for the purpose of a hearing on Contention 4 from its overall review of the
License Application. The Staff estimates that by the time needed to do this separate review of
the bounding IROFSs, the Staff would be able to complete its entire review of the License
Application. Thus, in light of the foregoing, it does not appear to Staff that a hearing on
Contention 4 can occur until after the Staff has published its SER.?

Respectfully submitted,

/RA/

Brett Klukan
Counsel for the NRC Staff

cC: Attached Service List

2 However, the Staff remains open to alternative approaches offered by other parties to this proceeding
as how to resolve Contention 4 prior to the publication of the SER.
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Michael C. Farrar, Chair * **
Administrative Judge

Atomic Safety and Licensing Board Panel
Mail Stop — T-3 F23

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

E-mail: Mike.Farrar@nrc.gov

Dr. Nicholas G. Trikouros * **
Administrative Judge

Atomic Safety and Licensing Board Panel
Mail Stop — T-3 F23

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

E-mail: Nicholas.Trikouros@nrc.gov
Office of the Secretary * **

Attn: Docketing and Service
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Washington, D.C. 20555

E-mail: Hearing.Docket@nrc.gov
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Administrative Judge
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Office of Commission Appellate
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E-mail: OCAAMAIL.Resource@nrc.gov

Glenn Carroll **

Coordinator

Nuclear Watch South

P.O. Box 8574

Atlanta, GA 31106

E-mail: Atom.girl@mindspring.com



Mary Olson **

Nuclear Information and Resource Service
P.O. Box 7586

Asheville, N.C. 28802

E-mail: maryolson@main.nc.us

Louis A. Zeller **

Blue Ridge Environmental Defense League
P.O. Box 88

Glendale Springs, N.C. 28629

E-mail: BREDL@skybest.com

Donald J. Silverman, Esq. **

Morgan Lewis and Bockius, LLP

1111 Pennsylvania Ave., N.W.
Washington, DC 20004

E-mail: dsilverman@morganlewis.com

Vincent C. Zabielski, Esq. **

Morgan Lewis and Bockius, LLP
1701 Market St.

Philadelphia, PA 19103

E-mail: vzabielski@morganlewis.com

Timothy P. Matthews, Esq. **

Morgan Lewis and Bockius, LLP

1111 Pennsylvania Ave., N.W.
Washington, DC 20004

E-mail: tmatthews@morganlewis.com

Diane Curran, Esq. **

Harmon, Curran, Spielberg, & Eisenberg, LLP
1726 M Street, N.W., Suite 600

Washington, DC 20036

E-mail: dcurran@harmoncurran.com

Shaw AREVA MOX Services **
Attn: Dealis Gwyn

P.O. Box 7097

Aiken, S.C. 29804

Zachary Kahn * **

Board Law Clerk
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E-mail: Zachary.Kahn@nrc.gov

Anna L. Vinson, Esq. **

Morgan Lewis and Bockius, LLP
1111 Pennsylvania Ave., N.W.
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E-mail: avinson@morganlewis.com
Alvin H. Gutterman **

Morgan Lewis and Bockius, LLP

1111 Pennsylvania Ave., N.W.
Washington, DC 20004

E-mail: agutterman@morganlewis.com

Patrisha Harich * **

ASLBP Program Analyst
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